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Abstract

Independent Regulatory Agencies (or IRAs)’ are new governance mechanisms introduced at the state
level in the Indian water sector through special laws, which bring in comprehensive and fundamental
changes in governance of the sector. This paper aims at examining these changes and their impact on
the governance of the sector as well as on the interests of the ‘non-dominant’ sections of society.
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The paper focuses on the five aspects of the structure and functioning of the IRAs as defined by the
laws: Process of Formulation of the Laws, Selection of Members of IRAs, Composition of IRAs,
Procedural Matters in the Functioning of the IRAs and Substantive Matters in the Functioning of the
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3 Independent Regulatory Agencies is a term to denote a category of organizational mechanisms which are given
the “regulatory” functions and are supposed to be “independent” of the state. Such agencies can take different
organizational forms in different sector across countries such as an “Authority” or “Commission” in the case of
India.
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IRAs. The findings are based on the analysis of the three laws and inputs received through interactions
with members of key stake-holding groups in the water sector. On the basis of key findings, the paper
concludes that the IRA laws effectively disenfranchise non-dominant sections of the society. The new
water ‘entitlements’ regime to be established by these laws would near-permanently quash hopes of
non-dominant sections of getting access to water. The changes brought in the governance system would
not only delegitimize the IRAs themselves, but would also seriously jeopardize smooth and efficient
governance of the sector. The emerging situation in the state of Maharashtra, however, indicates some
possibility of positive change.

Background

Like many other developing countries, India initiated broad-based economic reform in 1991, in the wake
of a brief period of monetary crisis. The economic reform brought in a long list of changes in
infrastructure sectors, which are often described as fundamental, comprehensive, and irreversible. The
sectoral reform included a set of measures—which are referred to as (organizational) ‘restructuring’ of
the sectors—that involved comprehensive and fundamental changes in the roles, responsibilities,
authorities and relationships among the main actors in the sectors. Restructuring measures also
included equally fundamental institutional changes in the form of changes in basic principles, norms and
procedures concerning key matters of governance of the sectors. Restructuring measures—both
organizational and institutional—were primarily aimed at eliminating the monopoly of the state in
governance of the sectors and simultaneously, facilitating entry and a significant role for private
interests in the sectors.

The rationale underlying reforms and restructuring is too well-known to merit detailed elaboration here.
The rationale argued that the state had monopolized and taken control over all the governance roles,
including the responsibilities of policy-making, provision of services or goods (which included
implementation and making executive decisions) and regulation of governance.” This led to serious
erosion in the overall efficiency and effectiveness of governance, severely affecting the overall
performance of the agencies in the sectors and precipitating the financial crisis that crippled most
infrastructure sectors. Hence, the state should do what it could do effectively and leave other roles to
other agencies, including the private sector agencies. Based on this line of thinking, the prescription was
three-fold: (a) divesting all responsibilities from the state other than that of policy-making, (b) entry of
private sector agencies for taking over the function of provision and the responsibilities that come with
it (i.e., implementation and making executive decisions), and (c) establishment of independent
regulatory agencies (or IRAs) (Wagle and Dixit, 2006).

Here, regulation of governance essentially means monitoring the other functions of the governance (i.e., policy-
making and implementation/ making executive decisions) and ensuring that the relevant laws, rules and norms are
adhered to. It also includes arbitration.
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This broad generalized story of infrastructure sectors fits very well to sectors like electricity.” The story
of the water sector has some variations, though the main-stay of the story remains more or less the
same. The main root of these differences is the distinct nature of water as a resource. It is a resource
that cannot be generated; it existed before the entry of the state and the state can only increase the
scale of its tapping and distribution. The presence of the state in the Indian water sector certainly grew
by leaps and bounds in the post-independence era, especially through a large number of dams and
irrigation projects—of different types and different scales—that largely tapped water from the pre-
existing sources. This type of intervention by the state made water available in a larger proportion, in
many cases, to a limited number of (and new) water users, by encroaching upon the water use and
rights of traditional beneficiaries of old water sources (Thakkar, 2009). This naturally gave rise to intense
contestation over water, creating a strong politics among a large number of stakeholders with
substantial stakes. Other reasons apart, the contestation and politics over water gave rise to various
movements and struggles demanding rights over water or to gain control over water. The contestation
and politics also attracted a large number of academic and other researchers—not only engineers and
economists but sociologists, political scientists and anthropologists—who not only created a significant
body of knowledge but also significantly contributed to informed awareness among policy-makers and
implementers about the benefits and costs of the prevailing model of development of the water sector.
The analysis of the problem existed right from the 1980s (Wade, 1980; Wade and Chambers, 1980;
Datye and Patil, 1987). One cannot resist comparing this with the situation in the electricity sector. In
absence of intense contestation, strong politics and independent research, the energy sector suffers
from myopic vision and autocratic rule of engineers and economists in the mainstream institutions of
the sector. This, to some extent, is also true for the water sector, despite the active involvement of
social movements and researchers, especially, social scientists (PRAYAS, 2007a).

The informed awareness due to contestation, politics and independent research gave rise to demands
and pressure for reforms in the water sector well before the sectoral reform in other infrastructure
sectors were envisaged by the mainstream agencies. Two examples of responses by the mainstream
agencies to these demands could be cited. First, these mainstream agencies accepted the ‘principle of
participation’ and promoted participation of farmers in irrigation management, which in fact, was the
traditional practice in many Indian states. Second, the mainstream agencies have also accepted the
principles of Integrated Water Resources Management (IWRM), which bring an integrated perspective
and planning approach to the water sector. This, however, is not to claim that these reform measures
had perfect designs or that they were widely implemented across the country, or that they were
successful in achieving underlying objectives. Further, though these reform initiatives were progressive
in nature, the same did not guarantee the results expected by the demands for reforms made by civil
society actors.

> A comparison with electricity sector is made in this paper on more than one occasion since the IRAs in the water
sector are modeled around those in the electricity sector. For example, the quasi-judicial nature of IRA,
composition of IRAs and the functions like tariff determination are modeled around the electricity sector IRA. For
the same reason, the regulatory agencies from the other infrastructure sectors are not discussed in this paper.
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The reforms in the water sector are now entering a new phase, which seem to be driven by the ‘sectoral
restructuring’ model followed in the other infrastructure sectors. The cornerstone of this phase of the
reform is establishment of new organizations called ‘independent regulatory agencies’ or IRAs. Though
there has been discussion on IRAs in the water sector for some years, in India, the progress until now
has been slow and their spread has been limited. The first-ever state-level water sector IRA was
established in the Indian state of Maharashtra in 2005. In 2006, the state of Arunachal Pradesh passed a
similar law. In 2008, the biggest Indian state, the state of Uttar Pradesh (UP) passed an IRA law and is in
the process of establishment of the IRA. The state of Andhra Pradesh followed suit and enacted an IRA
law in August 2009. The IRA tide, for various reasons, is expected to gather more force soon and spread
to the other states (PRAYAS, 2009c). Other states and sponsoring international agencies like the World
Bank have been watching the progress of the IRA in Maharashtra (Briscoe and Malik, 2007). Considering
the rather smooth working of the Maharashtra IRA for almost four years, these agencies will now move
into the next stage of spreading the IRAs to other states. The wide spread of electricity sector IRA across
the country, in two stages, exhibit a similar trend. An indication of such transition to the next stage
could be seen in the strong recommendation to form state water IRAs—on the lines of Maharashtra—in
the XI"™ Plan Period (2007-12) Report by the ‘Expert Group on Water Resources’ appointed by the
Planning Commission (Gol, 2006). Another important favorable factor is the financial provisions and
conditionality pertaining to establishment of IRAs in agreements for water sector projects funded by the
World Bank in different Indian states. (WB, 2001, 2005b, 2006)

Conceptual Framework and Research Design

This paper relies on a framework suitable to investigate the theme mentioned in the title of the paper.
The paper looks at the possible implications of the new agency of governance as well as the new IRA
laws. The argument is that the IRA laws are bringing in comprehensive, fundamental and often ‘near-
irreversible’ changes in the governance of the sector. By creating a new governance agency vested with
crucial roles, responsibilities and wide powers, the IRA laws introduce organizational restructuring in
terms of rearrangement of roles, responsibilities, powers, interrelationships and accountability
connections among the main entities involved in the sector. Apart from restructuring of the
organizational arrangements, the IRA laws also give rise to new matters for governance of the water
sector. For example, the laws introduce the concept of ‘entitlements’ and introduce a governance
system (comprising of rules, norms, procedures and organizational mechanisms) required to govern the
entitlements. Further, the IRA laws introduce new principles of governance and emphasize or de-
emphasize certain other principles in the sector. For example, the IRA laws emphasize on the principle
of financial sustainability and full recovery of costs through tariff, deemphasizing the principles of ‘cross-
subsidy’ or ‘affordability’ in the process. In the light of these new principles, some of the old concepts
and aspects or matters of governance will acquire new meaning and will create new demands not only
on the governance system but also on the stakeholders. For example, tariff was earlier seen largely as
‘charges to be paid by beneficiaries to the extent possible (affordable) for them’. However, in new
circumstances, the tariff is an instrument for ensuring full recovery of costs of the utility from the
consumers, and hence, financial sustainability of utility. This change puts new demand on the utility to
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calculate and justify annual revenue requirement (ARR) as well as cost and service efficiency. At the
same time, it requires civil society organizations to participate, in an informed and analytically sound
manner, in exercises like assessment of ARR as well as monitoring of cost and quality of service.

The paper traces different types of changes in the governance system brought in by IRA laws in terms of
governance principles, norms, procedures, organizational arrangements and accountability-
relationships. It also assesses the implications of these changes for the capacity of different stakeholders
to influence the governance of the sector. The main concern of the paper is the implications of the
reform for ‘non-dominant’ stakeholders® such as common citizens, poor consumers and non-consumers.
The paper attempts to ascertain possible impacts of IRA laws on capacities of the ‘non-dominant
sections’ to influence the governance process in the sector. These are to be contrasted with the
capacities of the dominant stakeholders such as the state governments, state bureaucracy, the World
Bank, the corporate sector and the mainstream political parties.

The research objectives for the paper are the following:

1. To assess implications of the new IRA laws in terms of changes in: (a) norms, principles and
procedures of governance of the water sector, (b) rules, responsibilities, powers and
interrelationship among the main stake-holders in the sector

2. To examine possible impacts of these changes in the governance system, primarily on the ‘non-
dominant’ sections of the society.

The primary research method used is the analysis of the content of the relevant laws from the three
states that have enacted laws to establish IRAs in the water sector. The authors have been involved in
diverse activities, in addition to research around the theme of water sector regulation. During these
activities, the authors have been able to engage in personal conversations, communications as well as
informal interviews with representatives of different stake-holding groups. The inputs acquired through
these are also used in the paper. Moreover, the authors have drawn from the understanding and
insights gained by one of them during the research, analysis and advocacy work on electricity sector
regulation for more than a decade.

For the purpose of analysis, the main data used are the laws of the three states in India—viz.,
Maharashtra, Uttar Pradesh (UP) and Andhra Pradesh (AP)—that define and establish the IRAs in the
water sector in these three states. The full names of these laws are: (a) Maharashtra Water Resources
Regulatory Authority Act, 2005 (GoM, 2005), (b) Uttar Pradesh Water Management and Regulatory
Commission Act, 2008 (GoUP, 2008), and (c) Andhra Pradesh Water Resources Regulatory Commission

® For the purpose of this paper, “non-dominant” stakeholders would also include: civil society organizations (CSOs),
non-party political organizations, small political parties, and organizations of other ‘non-dominant’ stakeholders
like farmers. They are considered “non-dominant” because they have very low level of influence on the
governance processes in the sector in contrast with “dominant” sections such as the state government agencies,
mainstream politicians, bureaucrats, the corporate sector, IFls and consulting firms.
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(draft) Act, 2009 (GoAP, 2009). The law of the fourth state that has enacted IRA law, Arunachal Pradesh
(ArP) (GoArP, 2006) is not considered separately here as it is almost a section-to-section copy of the
Maharashtra IRA law.’

For the assessment of these three laws with the perspective described above, the laws are divided in
groups of provisions that define different aspects of the structure, processes and functioning of the
IRAs. These also include the process of formulation of IRA laws. The paper identifies five main aspects
(along with seventeen sub-aspects) for this purpose: (a) Formulation of IRA Laws, (b) Selection
Procedure for Members of IRAs, (c) Composition of IRAs, (d) Functioning of IRAs: Procedural Matters,
and (e) Functioning of IRAs: Substantive Matters. Provisions from the three laws pertaining to each of
the aspects are analyzed to see how the provisions will change different elements of the governance
system. For analysis of the impact of these changes in the governance system on the interests of the
‘non-dominant’ stakeholders, the paper looks at the same five aspects.

Analysis and Findings
Formulation of IRA Laws

Process of Formulation of the Law

The structure and functioning of the IRA are defined through a special law enacted for the purpose of
creating the IRA in each of the three states. Hence, the process of formulating or drafting the law is
critical not only for shaping its structure and functioning but also for determining its credibility among
the stakeholders. The following observations bring out critical elements of the process of formulating
the IRA laws as conducted in the four states.

First, there has been no prior disclosure of the bills or public consultations on contents of the laws with
stakeholders while drafting the IRA laws in the three states of Andhra Pradesh, Uttar Pradesh and
Arunachal Pradesh. There was no indication from the respective governments of their intentions to
bring in such bills, except in the case of Andhra Pradesh. The State Water Policy (SWP) of Andhra
Pradesh that was published a few months before the bill was introduced did mention the IRA. However,
there was no official disclosure or consultation on the policy before or after its publication (GoAP, 2008;
GoM, 2003; GoUP, 1999). Government of Maharashtra published its SWP in 2003. But the first draft of
the IRA bill could be traced back to 20028. So even though the SWP came after the first draft of the IRA
bill, there is no mention of IRA in the SWP, despite the SWP being the official mechanism for discussing
and disclosing the intentions and plans of the government.

’ Hereafter, in the paper, the law in Arunachal Pradesh is referred only when the process of preparing the law is
discussed. However, the Arunachal Pradesh Law is not referred to separately when the content of the laws are
discussed since it is similar to the law in Maharashtra.

& The draft in Marathi language is available with the authors.
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Second, the Maharashtra government conducted consultations on the draft of the bill. These
consultations were limited to a small number of NGOs and were conducted in an unaccountable
manner. The representatives of the civil society organizations complained that they were not provided
any copies of the minutes or proceedings of these consultations.’ The copies of the proceedings
obtained by the authors using the Right to Information Act, show that no detailed or comprehensive
proceedings were prepared after these consultations. The proceedings do not record presence of many
civil society representatives who attended the consultations; neither is there any mention of the
suggestions or comments they made. This indicates the lack of seriousness of the government regarding
the consultations and the suggestions from the participants. These consultations are used by the
MWRRA, the state government, the World Bank and other supporting agencies to claim participatory
process and gain legitimacy for the law (WB, 2005a). There are significant differences in the draft
presented for discussion in the consultations and the bill that was presented in the legislature. The
comments and suggestions given in these consultations were also not incorporated in the final bill.*°
Third, the manner in which the bill was introduced and passed in the legislative assembly was
objectionabl e. I n Ma harashtra, t he bi | | wa s
sixteen bills introduced and passed in the last hour of the last day of the assembly session (Sainath,
2005). As a result, there was hardly any debate on the particular bill inside or outside the legislature.

The three state governments of Uttar Pradesh, Andhra Pradesh and Arunachal Pradesh apparently did
not feel the need to consult the other stakeholders. This clearly indicates that the processes of
formulation of the IRA laws in all the four states were opaque, non-participatory and unaccountable.

The formulation and enactment processes nipped in the bud any possibility or opportunity to common
citizens, water users or poor sections of society to influence the structure, compositions or functioning
of IRAs. As a result, a lot of suspicion was created about the intentions of the government, which led to
alienation of civil society and organizations of other stakeholders. This alienation has eroded legitimacy
of the IRA and its credibility and acceptance among most stakeholders, including political
representatives™. It has also adversely affected awareness and interest about the IRA among
stakeholders, affecting their willingness to participate in processes initiated by IRA. The success of
measures and decisions by IRA critically depends on participation of these stakeholders.

° This is based on inputs from interview with one of the office bearer of a non-ruling political party, who
participated in the consultation on the draft MWRRA bill.

1% This is based on analysis of: (a) the various drafts of the bill, (b) the proceedings of the consultations procured
through Right to Information, and (c) interviews of people who participated in the consultations.

" This is clear from various responses of political parties and other stakeholders during consultation meetings
organized by MWRRA on water tariff. It was found that after repeated efforts by CSOs and claimed efforts by
MWRRA there was very low turnout of political parties or their representatives in the consultation meetings. Those
who participated took a strong position on the very credibility of MWRRA and the process initiated by them.
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